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BRIEF FOR APPELLANT 
ee enn enna 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
| DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


JURISDICTIONAL STATEMENT 


| 
This is an’ appeal from a judgment entered by the United States District 
| 


Court for she District of Columbia upon appellant's conviction, after 


trial by jury, of violations of 22 D.C. Code 2901, 3203, 502, and 320h. 


The United States District Court for the District of Columbia had juris- 

diction of the matter by virtue of 11 D. C. Code Qse1. ‘The jurisdiction 

of this Court is invoked under the Act of June 25, 1948, c 646. 62 Stat. 
' 


929 (as amended) 28 U.S.C. 81291. 
| 


} 
} 


REFERENCE TO RULINGS 
DATE 
Lover Court's denial of appellant's February 2h, 
motionsto suppress physical evidence and 1970 
identification testimony. 


Lower Court's oral denial of December 5, 
appellant's motion to sever Count V. 1969 | Reprodwed 


i] STATEMENT OF THE CASE 


On Jvae 18, 1970, based on an alarm call from George Meredith, the 
manager 0° Market Tire Company at 11) i Street, S. E., a police radio run 
went at at 8:01 p.m, for a suspicious person. Officer udingn, 
responding to said run, arrived at Market Tire shortly after 8:52 p.m, 
(Tr, 207). He noticed a Plymouth automobile parked at the curb a fer 
entrances down from Market Tire, wherein the appellant, and a companion, 
James Hymes, vere seated, Appellant, in the driver's seat, and Mr, Hymes, 
in the front passenger seat, appeared to be talking and were doing nothing 
suspicious (Tr. 214) and Officer Rudiman had no reason to suspect them, 
(Tr, 218) Nevertheless, Officer Rudiman approached appellant seated in 
his carfland asked to see his permit and registration, Appellant obliged. 
Subseque 1t thereto, Officer Moore, who had arrived at Market Tire earlier 
and had | eft his scout car parked out front next to appellant's “hile he 
went ix*s> interview the manager, came out of Market Tire, sav ofticer 
Rudimen, and indicated to him by pointing to appellant's car with his 
finger (Tr. 21h). Whereupon, appellant and Hymes were told to get out of 
the car and were searched. Then Officer Moore searched the automobile 
and retrieved two guns from under the front passenger side. bopeliant was 


formally told that he was under arrest for concealing a dangerous weapon 


a ! 


and was faken to the Fifth Precinct where he was booked. 

Whihe in the robbery room of the Fifth Precinct, without counsel 
present fknd under highly suggestive surroundings, he was viewed and 
confrontbda by George Meredith, the manager of Market Tire and the com- 
plaining} witness, who had been asked to come down to the precinct. 

after viewing appellant, advised the police that appellant 
was the 'man who robbed him at Market on April 30, 1970. 

Appellant was charged in a five-count indictment vith armed robbery, 
robbery, assault with a dangerous “weapon and concealing a dangerous wea- 
pon on /pril 30, 1970 (Counts I through IV); and with concealing a 
dangerous weapon on June 18, 1970, the date of his arrest (Count V). 

Appellant filed tinely motions requesting (1) severance of Count V 
and a separate trial thereon; suppression of physical evidence under 
Count V, and suppression of Meredith's identification testimony, All 
three mtions were denied by the trial court. 

At trial, the government called George Meredith and Officers Rudiman 
and Moore as its main witnesses. It introduced into evidence the guns 
seized under Count V. | Meredith was allowed to testify that he saw 
appellant on June 18, 1970, and recognized him as the man who robbed him 
on April 30, 1970, even though said testimony would not be admissable in 
a separate trial on Count V. (Tr. 128, 2129) 


Upon hearing all of the evidence, the jury returned a verdict of 


guilty = all five counts of the indictment. 


* STATEMENT OF ISSUES PRESENTED FOR REVIEW 


pladadelheeiesiiaseeinen onsen voi TS nn canna aR SEemanat 


1. Did not the joinder for trial of Count V of the indictment. 


along 


with Counts I through IV prejudice the appellant in view of the! nature of 


the offenses charged and the cumlative effect the evidence no doubt had 
’ | 


on the jury's mind? 


| 
(Te Court is respectfully requested to read Tr, 103-173; fr. 206— 


219; Tr. 233-261) 


2, Was not the seizure of the tvo guns from appellant's autompbile il- 
legal since appellant was placed under arrest without probable cause? 


(The Court is respectfully requested to read Tr, h-77; Tr, 2066219; 
| 


Tr, 233-261. ) 


| 
3. was not the confrontation between appellant and the complaining 


witness at the police station improper and suggestive so that the inecourt 


identification should have been suppressed? 


(Tae Court is respectfully requested to read Tr, 6~h5,.) 
) 


ee aD 


| 
’ Statement Required Under Local Rule 8(d) 
| 
| 


This case has not previously been before this Court, under either this 


title , a similar title. 


’ 


8 


ARGUMENT 


The lower court erred in denying Appellant's motion for severance 
of Count V of the indictment, since there was 4 prejudicial joinder 
of offenses. 

Covnts I through IV of the indictment herein charged appellant with 


offenses arising from a single incident allegedly occurring on April 30, 


1969, to wit, armed robbery, assault with a dangerous weapon, and conceal- 


ing a dangerous weapon, at the Market Tire Company store located at lll M 
Street, S. E. Count V of the indictment charged appellant with concealing 
a dangerous yeapon on June 18, 1969, vhile sitting in an automobile several 
doors from the same stcre. Although Rule & of the Federal Rules of Cimin- 
nal Procedure permits such joinder of separate offenses, Rule 1h authori- 
zes thd{trial court to grant a severance of the separate ccunts vhen it 
appearg§ that the defendant is prejudiced by such joinder. (See Appendix "A") 

Tihs Circuit has|held that joinder of separate and distinct felonies 
in the bame indictment is improper where the crimes charged are of such a 
nature -hat the jury might regard one as corroborative of the other. 

v. United States , 38 U.S. App. D.C. 566 (31912) (two distinct 

f carnal knowledge), Drew v. United States , 118 U.S. App. D.C. 

) (Joinder of} robbery with attempted robbery on different dates ); 
Gregory v. United States, 125 U.S. App. D.C. 1h0 (1966) (two separate and 
distinet robberies of liquor stores). 

In Drew, supra, appellant was charged in the same indictment, with 
robbery, at one High's! Dairy Store and vith an attempted robbery at another, 
on different dates. The Court therein stated the reasons rhy a defendant 
may be prejudiced by the joinder of offenses: 


"(1) he may become embarrassed or confounded in presenting seoarate 
defenses; 


aoe 


ate 


BEST 
trom the ei 


The jury may use the evidence of one of tie criues charged 
to infer a criminal disposition on the part of the defendant 
from which is found his guilt of the other crime or crimes 
charged. or 


The jury may cumlate the evidence of the various crimes 
charges and find guilt when, if considered separately, it 
would not so find. 

a iess tangible, but perhaps equally persuasive, element of pre- 
judice may reside in a latent feeling of hostility engendered by 
the charging of several crimes as distinct from only one" 


| 
The Dreg court determined that the joint trial preiudiced defendant 


| 
because, the jury may have confused the evidence relating tc the tro 


offenses. The court, in reaching its decisicn, cited the case of 
Dunaiag v. United States, 92 U.S. Avo. D.C. 299 (1953) as setting doin 
the rule tnat severance should be granted unless the evidence As to each 
offense is so "separate and distinct" that there is no Likelinood that 
the jury will confuse or misuse it. 

In Gregory, supra, tue defendant vas tried and convicted on five 
counts-$first and second degree murder, tro robberies, and eesaaie with 
a deadly veapon--all joined in one indictment and arising out of tro 
separate and distinct robberies. The court relied heavily on Drex, 


| 
supra, and held that the jioinder vas prejudigial due to the jury's 


tendency to cumlate evidence of the tvo robberies and thereby find 


defendant guilty of both. The court in reaching its decision, stated 


| 
tnat the joinder of similar ca,ital offenses creates a danger of cumla- 


tion of evidence vhich is "toc great to tolerate in snch cases". 
| 
Applging the Drev and Gregory decisions to the case at bar, Ye see 
that al? the grounds for severance under Rule 1) exist \ith respect to 


the offenses charged i.e. (a) tie indictment charzes independent 


SESS of the same or similar character (armed robbery and assault 


b= 


-iti and concealins ¢ Ganzerous 1¢a,on in Counts I threugh IV, and cen- 


cealirt: a dangerous weapon in Count V), (b) the offenses are at different 


times ‘and places, (April 30, 1970, as to Counts I througn IV, and June 18, 
1970, bs to Count V) (c) the offenses are not part of a common plan 

(the spvernuent has never allezed inis as part of its case), and (da) the 
offenses reouire completely different proof, (the government's proof of 
Count ¥ vas not probative in any way on the allegations of Counts I 
through IV). At the trial, the sole vitness as to the armed robbery and 
Bscoute on April 30, 1970 (Counts I through IV) was the manager of the 
noe Tire C moany, George Neredith. In addition to his testimony of 
the AEE on April 30, 1970, he further testified that aopellant came 
into the same store on June 1€, 1970, end he reccgnized him as the man 
vho rébbed him on April 30, 1970. (Tr. 18) The arrest on June 18 1970, 
and Count V of the indictmant, hovever, is only concerned 1ith the charge 
of coacealing a dangerous yeapon,and the testimony vith resect to this 
Count nas provided by police officers noore (Tr. 48-53) and Rudiman 

(Tr. 208) and consisted of tne details of the arrest of a,pellant while 
ne vaf seated in an automobile, and the subsequent search of tne auto- 
mobile vhich revealed a gun. 

The juxtaposition of these witnesses and tneir testimony, regarding 
two separate offenses on tuo separate dates, Kas most assuredly cumla- 
tive and corroborative in that the jury more likely than not accepted 
the strong testinony of the police officers to the effect that they 
arrested appellant for concealing a dangerous -weapon vhile seated in 
an automobile near the Market Tire Comzany on June 18, 1970, to infer a 
dispcsition on the part cf appellant to commit an armed robbery and 
assavlt vith a dangerous veapon on April 30, 1970,in the same store. 
Also, tne testimony of the store manager, Meredith, having been correbor- 


ated by Officer moore on Count V vas more readily accepted by the jury as 


? 


it related to Counts I tirouzgn IV. Tae stronger evidence of identifi- 


cation on the lesser charge tended to substantiate and buttres¢ tne 


identification by tereditn in the aried robbery offense. Tius, the jur, 


cumulated the evidence and convicted appellant on all five counts. 


| 
This court, in a recent case, Bussey v. United States, (DiC. D.C.) 
Nee paren 
SEIS a 21, 1970, emphasized the importance of separating and exclud- 
| 
ing evidence of one crime in the trial of another unless rigid safe- 
| 


guards he met, due to the large potential for prejudice in the minds of 
| 


the jury. The trial court had granted severance in Bussey, but allowed 
| 


the inflamatory evidence in, thereby rendering the severance aj nullity. 


In the case at bar, the prejudice to appellant by joinder of these 


offenses vias not counterbalanced by any Surpose cr reason < ther than the 


\ 
convenience to the government of a joint trial. If severance had been 


& 
alloved by the trial court, as in Bussey, the testinony admissable in the 


trial or Counts I through IV .ould not be admissable in a separate trial 


of Count V only. 


II. The lover court erred in denying appellant's inotion' to 
surpress the physical evidence (guns) under Count V, since they 
vere obtained tirough an unlauful search and seizure (lack: of 
probable cause for arrest). | 


Officer lwoore testified at the hearing on the pretrial wotion to 


suppress, and at the trial, that he nent to the market Tire Company on 


June 18, 1970, in response to a radio run for a suspicious person; that 


| 
he arrived at Market Tire and vent inside the building to interviex the 


managerg, George Meredith. He had noticed appellant getting into an auto- 
| 

mobile fs he approached the scene, and made a note cf the license tag, 

but did not detain him. ‘then he came out of Market Tire he noticed that 

appellant, xhile seated in his automobile, 1as being detained by Officer 


| 
Rudimar#, who had arrived on the scene. Officer Moore then stated he told 
i 


8. 


appellant and nis companion to get out of the car, vhereupon he searched 
them ard tiie car, retrieving trc pistols from the latter under the passen- 
ger sect. (Tr. 16-53. 66-67, 237-239). 

Officer Rudiman's testimony during the trial nas to the effect that 
he eerieed at Narxet Tire Coingany on June 1&, 1970, at shortly after 
8:51 p.m, in response to a radio run dispatched at 8:01 p.m. (fifty 
ninutes earlier) for a suspicious person at 11) hb Street, Southeast 
(Tr. 2€7). He further testified, on direct examination ,that he sax 
appellent's car but didn't approach it until he saw Officer Moore, who was 
coming jout of harket Tire, pointing to appellant, whereupon he went up 

N 

to appéllant's side of the car and asked for his driver's permit and 
identification (Tr. 208-210). On cross-examination, hovever, Officer 
Rudiman stated that when he approached the automobile, appellant nas not 
doing anything suspicious; that he didn't say anything to appellant until 
Officer Moore came out of Market Tire and pointed to appellant's car; 
and thet he had no reason or occasion to suspect appellant until Officer 
Moore came out of Market Tire. (Tr. 213-215). There is a conflict, 
therefore, in Officer Rudiman's testimony as to the point of time when he 
detained appellant, Based on Officer hoore's corroborative version, 
however, Officer Rudiman had already detained appellant (a) prior to any 
belief in his mind that appellant was a suspicious person and (b) prior to 


Officer Moore's coming out of Market Tire. 


On the basis of these police officers' testimony, it becomes apparent 


that the appellant ras arrested by Officer Rudiman when he was "detained" 
and asked for his driver's permit and identification, and that this arrest 
was made prior tin time to Officer Rudiman having any reasonable cause in 


his mind to believe that appellant had done anything wrong. "In order 


* 


= 


| 
| 
| 

for there to be an arrest it is not necessary that there be an applicat— 
| 

jon of actual force, or manual touching of the body, or physical res- 


traint which mak be visible to the eye, or a formal declaration of arrest. 
| 


It is sfsicient if the person arrested understands that he is|in the 


poner of the one arresting, and submits in consequence." Kelly v. United 
| 


When Officer Rudiman detained appellant and got his driver's permt 


and identification, zppellant was restrained in his movement and precluded 


from mowing or driving away. 
the 

This situation is similar to/one in Henry v. United States, 361 
| 


U.S. 98, 103 (1959) wherein the Supreme Court held that an arrest 


I 
occurreti when the police officers interrupted defendant and a companion 


States, 111 U.S. App. D.C. 396 (1961) 


engaged in a non-suspicious activity, and thereby restricted their liberty 
of movement. The two men had Loaded boxeS in their car at ca location, 
drove to another location and then unloaded them, The Court said that 
these activities could not constitute probable cause because they were of 
an ordinary, open, unsuspicious nature vhich people routinely perform 
every day. Similarly, in the case at bar, appellant vas sestql in an 
automobile talking with a companion, in an open and ordinary denners 
which, as Officer Rudiman testified (Tr. 213) was memogicdors 

The only reason that can be advanced for Officer Rudiman's detention 
of app Atlant was the fact that appellant's automobile was the only one 
near ee Tire Company with any people in it. This alone, however, 
cannot constitute or give rise to probable cause, especially since Officer 


Rudiman arrived almost one hour after he received the radio ses 

this Court has held that a "sham" arrest or a detention for pur- 
poses of delay or investigating a suspected connection between the occu- 
pants of an autombile and a felony, is improper behavior on the part of 


~10- 


suspicious. Bowling v. United States, 122 U.S. App. D.C. 25 
Ketley v. United States, supra. 
> tno guns that vere retrieved by Officdr Moore from under the 
xr seat (appellant was sitting in the driver's seat) were seized 
e unlawful arrest had taken place (Tr. 53-5l) and should have 
opressed by the trial court. 
The loner court erred under the Wade-Gilbert-Stovall Doctrine 
‘Hen it denied appellant's motion to suppress the identification 
stimony. 
aflver arresting defendant and his companion, Officer Moore returned 
it Tire Company and requested ir. Meredith, the identifying witness, 
to the precinct station (Tr. 27, 55 and 135). Upon arriving at. 
the précinct station, Heredith sat near the robbery room and was allowed 
to observe the activities within it. Although there were many people 
Aateat around, the only non-policemen present in the robbery room were 
the appellant and liis companion, Hymes. (Tr. 28). The witness was alloved 
to observe appellant and Hymes taking things cut of their pockets (Tr. 28). 
More importantly, Hymes was brought out into the presence of the witness, 
ordered to stand there (Tr. 29) and booked (Tr. 56). 
It is clear from the facts that the appellant's constitutional 


right to due process vas violated in that a confrontation occurred 


betwee} the appellant and the prosecution's main witness without defense 


counsej. being present, under circumstances that were fatally suggestive. 
No other civilians being present to test the witness' identification, the 
booking and other police procedures which the witness was allowed to 
observe could only leave the impression that (a) appellant was a criminal, 


and (by) that appellant was the person whom the witness was called down to 


-ll- 


| : 
j | 
‘yosee | 
identify. 
| 
In /imilar circumstances, this court has helé that a confrontation 
such as was conducted in the case at bar is suggestive and violates due 
| 


i 
process of law. Gregory v. United States, 410 F2d 1016 (D.C. Cir. 1969) 


5 


(chance ‘encounter at a police station); Greene v. United States (D.C. Cir.) 


decided April 29, 1970 (identification of appellant in a robbery room). 


i 
Once this alleged pretrial confrontation had occurred, the appellant's 
face and other physical characteristics were firmly fixed in a, Meredith's 


mind, and later colored his in-court identification of appellant either 
(a) as the man who robbed his store, and (b) as the man who entered his 
store on June 18, 1970, pricr to the time Mr. Meredith called the police. 
Tad, in-cogrt identification had no substantial Scene source. 
Meredith's testimeny that his recognition of the appellant on eis 18, 
1969, as the man who committed robbery on April 30, 1969, is acubttul, at 


best, for he spoke with appellant and his companion thirty-five minutes t 


before attempting to contact another party or call the police. (Tr. 18-2) 
| 


| 
In light of these facts, the motion of the defendant to suppress the 
| 


identification testimony should have been granted. 


{ CONCLUSION AND REQUEST FOR RELIEF 
Rased upon the forego:ng, .¢ 1S respeccfully submitted that tire 
judgment of Conviction entered aga.nst the appellant in the District 
Court {for che District of Columt.a Circuit in Criminal Case no. 1329-69 
musi Ye sec as de, and a judgment of acquittal encered. In the alcer- 
naciv@, appellane requests chat che case be remanded to the lower cours 


for afew trial wiuh an order chat Count V be severed from the other 


counck of che indicement and a separace crial held chereon. 


Respectfully Submitted, 


MERVYN I. ARONOFF 

Attorney for: 

Lee Hickman, 

Appellant 

(By Appointment of This Court) 


CERTIFICATE OF SERVICE 


I certify that a copy of the foregoing Brief for 


Appéllant was hand-delivered to the Office of the U. S. Attorney, 
a] 


U. S. Court House, this day of November, 1970. 


Mervyn I. Aronoff 


APPENDIX "A" 


Rule & (a) JOINDER OF OFFENSES 


"Tyo or more offenses may be charged in the same indictment or information 
in a separate count for each offense if the offenses charged, whether 
felonies or misdemeanors or both, are of the same or similar character or 
are based on the same act or transaction or on tno or more acts or trans- 
actions connected together “or constituting parts of a common scheme or 
plan." 


Rule 1) RELIEF FROM PREJUDICIAL JOINDER | 


"If it appears that a defendant or the government is prejudiced by a 
joinder of offenses or of defendants in an indictment or information or 
by such joinder for trial together, the court may orden an election or 
separate trials of counts, grant a severance of defendants or| provide 
vhatever other relief justice requires. In ruling on a motion by a defen- 
dant for severance the court may order the attorney for the government 

to deliver to the court for inspection in camera any statements or con- 
fessions made by the defendant which the government intends to introduce 
in evidence at the trial. 

As amended Feb. 28, 1966, eff. July 1, 1966." 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


I. Whether the trial court properly denied appellant’s 
motion for severance of counts of the indictment? 

II. Whether the trial court properly denied appellant’s 
motion to suppress the guns recovered from the car in 
which appeilant and his co-defendant were seated when 
arrested? 

III. Whether the trial court properly denied appellant’s 
motion to suppress Mr. Meredith’s identification testi- 
mony? t 


* This case has not been previously before the Court. 
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No. 24,361 


UNITED STATES OF AMERICA, APPELLEE 
Vv 
LEE HICKMAN, APPELLANT 


Appeal from the United States District Court 
t for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a five-count indictment filed August 18, 1969, ap- 
pellant was charged with armed robbery (22 D.C. Code 
$$ 3202 and 2901), robbery (22 D.C. Code § 2901), as- 
sault with a dangerous weapon (22 D.C. Code § 502), 
and two counts of carrying a dangerous weapon (22 D.C. 
Code § 3204). On February 24, 1970, trial began before 
the Honorable June L. Green, sitting with a jury, and on 
February 27 appellant was found guilty of armed rob- 
bery, assault with a dangerous weapon, and the two 
counts of carrying a dangerous weapon. On May 21, 
1970, appellant was sentenced pursuant to the Federal 
Youth Corrections Act, 18 U.S.C. § 5010 (c), to ten years 
on count one, ten years on count three, one year on count 


(1) 


2 


four, and one year on count five, the sentences to run 
concurrently. This appeal followed. 


The Government’s Case 


Before April 29, 1969, George Meredith, the assistant 
manager of Market Tire Company, Inc., at 114 M Street, 
S.E. had never seen appellant (Tr. 6, 104-108).? In the 
middle of the afternoon on April 29 appellant and an- 
other unknown individual entered the office reception area 
and, with other customers present, questioned Mr. Mere- 
dith about the prices of different types of tires (Tr. 89, 
108-109). After conversing for approximately five to ten 
minutes, appellant and his companion left the shop (Tr. 
9, 109). 

Mr. Meredith’s next encounter with appellant occurred 
on the following day, April 30, when appellant and his 
associate returned to Market Tire. At about 4:00 o’clock 
in the afternoon they again visited the reception area for 
approximately ten minutes; again other customers were 
present; again they questioned Mr. Meredith about dif- 
ferent types of tires and left (Tr. 9, 110). 

Appellant and his friend persevered and returned to 
Market Tire at approximately 9:00 o’clock that evening 
while Mr. Meredith was doing the daily paperwork be- 
fore closing the shop (Tr. 11, 118-114). This time Mr. 
Meredith was alone in the reception and office area* when 
the two men approached and asked if he could fix a flat 
tire (Tr. 11-12, 113-115). As Meredith was explaining that 
the shop was in the process of closing and that no more 
work could be done, he saw appellant grab the envelope 
containing the daily receipts from the desk and put it 


2 Appellant had worked at Market Tire from November 1, 1966, 
to March $1, 1967, and from July 20, 1968, to November 15, 1968, 
but this was before Mr. Meredith had been employed there (Tr. 
111-114). 


2 A part-time worker and one customer were the only other people 
present in the building, and they were both in the separate shop 
section (Tr. 13). 
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into his pocket (Tr. 12, 116).? Appellant answered Mere- 
dith’s protestations by producing a .38 caliber pistol and 
ordering him to the cash register (Tr. 12-13, 117-118), 
saying, “Take the key out of your pocket and open the 
cash register, but don’t do anything—don’t try anything 
funny” (Tr. 119). Meredith followed appellant’s instruc- 
tions, ard the register was emptied (Tr. 13, 122). Ap- 
pellant then ordered Meredith into the back room, tied 
his hands with a stocking, took his watch from him, told 
him to lie face down on the floor, and put a tire over 
him. The two marauders then left the premises with 
their bogty (Tr. 13-14, 122-124). 

On Juze 18, 1969, less than two months after the rob- 
bery, Meredith and appellant again confronted each other. 
At approximately 8:00 p.m. on that date appellant en- 
tered the reception area of the store and informed Mr. 
Meredith that one of his employees, Frank Canada, was 
to perform certain brake work on appellant’s car (Tr. 
18, 129).5 When told that Canada was not present in 
the shop, appellant turned to go, and as he exited James 
Hymes entered the reception area (Tr. 19-20, 131). 
Hymes proceeded to question Meredith about tires for 
approximately ten minutes and then left the store (Tr. 
20-21, 131-132). Mr. Meredith, fearing another robbery, 
ran to the shop area to inform his employees* that the 
man who had robbed him had returned (Tr. 21, 182). 
Even before Meredith could finish giving the news to his 
employees, appellant and Hymes returned and, in the 
presence of Meredith and his two employees, again in- 
quired about brake work (Tr. 21, 183). Meredith noticed 
that under his shirt appellant had an object stuck in his 


3 The envelope contained $780 in cash and checks (Tr. 12, 116). 
+The register contained $175 (Tr. 13, 123). 


5 Mr. Canada works exclusively with tires and would not do brake 
work (Tr. 129). 


6Two employees were working in the shop, John Merritt and a 
man named Fred (Tr. 21). 
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belt which formed the impression of a gun (Tr. 22-23, 
133). Soon the conversation terminated, and appellant 
and Hymes again left the store (Tr. 23-24, 185). Mr. 
Meredith immediately called the company protective 
agency, which in turn contacted the Metropolitan Police 
(Tr, 24, 184). 

Officer Dennis Moore responded to the “suspicious man” 
call. As he approached Market Tire, he observed appel- 
lant? enter a 1968 Plymouth and “lean down in the front 
seat as if he were engaged in some activity on the floor 
of the vehicle on the passenger side” (Tr. 48, 50, 236). 
Officer Moore also noticed that James Hymes* was seated 
in the front passenger seat (Tr. 50, 287). Moore parked 
his car and entered Market Tire to interview George 
Meredith (Tr. 50, 237). Mr. Meredith informed Officer 
Moore that “a man who had held him up approximately 
a month ago was just inside and was getting ready to do 
the same thing again” (Tr. 50). He gave Moore a full 
description of appellant and told the officer that appellant 
was armed with a gun and was accompanied by another 
man (Tr. 51-52, 238-239). 

As Officer Moore left the store, he observed that Ser- 
geant Andrew Rudiman had also responded to the “sus- 
picious man” call and was asking appellant for his driv- 
er’s permit and registration (Tr. 52, 239).° Realizing 
that the description given by Meredith matched that of 
the man he had seen getting into the Plymouth (Tr. 51, 
238), Moore informed the sergeant that appellant had a 
gun and ordered the men out of the car (Tr. 210). Both 
men obeyed and removed themselves from the automobile 
(Tr, 52, 239). A search of the car revealed two weapons 
under the front passenger seat: a .38 caliber revolver 


7 At that time appellant was unknown to Officer Moore. 
8 At that time James Hymes was also unknown to Officer Moore. 


°The record is unclear as to whether Sergeant Rudiman ap- 
proached the car before or after Officer Moore left the store (Tr. 
208-209, 239). 
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and an automatic pistol (Tr. 58, 240).%° Appellant and 
Hymes were placed under arrest." 

Officer Moore returned to Market Tire and requested 
that Mr# Meredith come to the Fifth Precinct to aid 
in prepaflation of the reports (Tr. 135-136). Upon arriv- 
ing at t§e precinct, Meredith entered the main waiting 
area and noticed that appellant and Hymes were in an- 
other room filled with “a lot of people” (Tr. 28, 146).” 
After Hymes was brought into the waiting room, Mere- 
dith saw Officer Moore and requested as a safety precau- 
tion that the paperwork be done elsewhere least either 
Hymes or appellant see him (Tr. 29, 147). Officer Moore 
agreed, and Mr. Meredith was taken into a separate 
room to complete the reports (Tr. 30, 147). 

When Officer James McDonald took appellant to the 
cellblock appellant broke loose, kicked the officer and fied 
through an open door (Tr. 228). McDonald pursued the 
fleeing prisoner, and approximately one-half block from 
the precinct he found appellant hiding under a parked 
car (Tr. 228-229). 


: 
The Pre-Trial Hearing 


At the pre-trial hearing on the motions to suppress Mr. 
Meredith’s identification and the weapons,“ Mr. Meredith 
testified to the events of April 29, April 30 and June 18, 
1969. He emphasized the good lighting facilities through- 


10 After being advised of his rights, appellant told the police that 
two men who had gone into a nearby Chinese restaurant had slid 
the guns under the front passenger seat from the back seat. 
Officer Moore inspected the car and found that, because of its con- 
struction, this would be impossible (Tr. 54, 241). 


11 Hymes later pleaded guilty to carrying a dangerous weapon 
(Tr. 368-369). 


12 Meredith commented at trial that to his knowledge all of the 
people, other than appellant and Hymes, were police officers (Tr. 28). 


13 Appellant filed pre-trial motions to suppress Mr. Meredith’s 
identification, to suppress the weapons seized from the car and 
to sever count five of the indictment from the other counts. The 
motion to sever was heard and denied on December 5, 1969; the 
other motions were continued to be heard at the time of trial. 
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out the store and reviewed the detailed descriptions he had 
given to the police of appellant’s features and clothing on 
April 30 and June 18 (Tr. 14-15, 17, 22, 24). Officer 
Moore testified to his participation in apprehending ap- 
pellant and noted the similarity between his initial ob- 
servation of appellant’s clothing and the description given 
to him by Mr. Meredith (Tr. 51). The court, at the con- 
clusion of the hearing, denied both motions (Tr. 77). 


The Trial 


At trial George Meredith and Officer Moore repeated 
their earlier testimony and made in-court identifications 
of appellant (Tr. 108, 236). 

John Merritt, an employee at Market Tire, testified 
that on April 30, 1969, at about 8:45 p.m., be observed a 
young man standing in the shop area who asked if he 
knew Frank Canada (Tr. 178-179).* Merritt replied 
that Canada worked during the day, and the young man 
disappeared. Merritt testified further that on June 18, 
at about 8:30 p.m., appellant approached him and asked 
about parts for a car. Merritt sent him to Meredith and 
later was informed by Meredith that appellant was the 
man who had robbed him on April 30. When appellant re- 
turned with another man, Merritt overheard appellant 
ask Meredith about parts for a different car (Tr. 181- 
183). Merritt thereupon made an in-court identification 
of appellant (Tr. 182). 

Officer William Peck testified that on April 30, 1969, he 
responded to Market Tire and was given a description 
by Mr. Meredith of the men who had just robbed him 
(Tr. 195). Sergeant Andrew Rudiman testified that on 
June 18, 1969, he had responded to the “suspicious man” 
call and aided in the arrest of appellant and James Hymes 
(Tr. 206-220). Officer James McDonald testified con- 
cerning appellant’s attempt to escape from the Fifth 
Precinct (Tr. 220-233). The Government then rested. 


14 Merritt’s description of this young man’s clothing was similar 
to the description given by Mr. Meredith of the clothing worn by 
the man who assisted appellant in the robbery (Tr. 178, 197). 
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Appellant testified that on April 30, 1969, he was in 
Paterson, New Jersey (Tr. 278-274) .° He further testi- 
fied that, although he knew Frank Canada and had been 
employed by Market Tire, he did not visit Market Tire on 
June 18, 1969 (Tr. 270, 272, 279). He related that on 
June 18, at approximately 7:30 p.m., he and James 
Hymes were en route to meet Hymes’ mother at 8:00 
p.m." They picked up two of Hymes’ friends and drove 
them to.a Chinese restaurant which was located next to 
Market Tire (Tr. 276). Although they had driven only a 
short distance, Hymes asked one of his friends to give him 
a dollar for gas, and the friend replied that he would re- 
turn from the Chinese restaurant with the money (Tr. 
278). In spite of their obligation to meet Hymes’ mother 
at 8:00 p.m., Hymes and appellant sat and waited for the 
dollar (Tr. 278), and Hymes eventually left the car to 
visit Market Tire (Tr. 279). The police arrived, and 
appellant was arrested (Tr. 280-282). At the precinct, he 
testified, he made no attempt to escape but rather was 
beaten by Officer McDonald (Tr. 286-287). 

Rufus Addison testified that he accompanied appellant 
to Paterson, New Jersey, on a Friday but could not re- 
member when they returned (Ty. 325).17 Frank Canada 
testified that he was an old friend of appellant and he 
remembered that appellant went out of town in April 
1969 (Tr. 348).** On cross-examination, however, he did 
recollect seeing appellant during the last part of the week 
in which Market Tire was robbed (Tr. 352). James 
Hymes testified that he was arrested while waiting for 
the two passengers to return from the Chinese restaurant 


15 Appellant claimed to have been in Paterson from Friday, April 
26, until Sunday, May 4 (Tr. 273-275). 


16 Unexplainedly, appellant was driving although the car was 
owned by Hymes’ mother (Tr. 276-277). 


1 He testified that he believed they returned during the next 
week (Tr. 327). 


18 Mr. Canada was employed by Market Tire Company for four 
years (Tr. 339). 
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(Tr. 361-363). Pauline Addison testified that appellant 
had visited her in Paterson from April 25 to May 4 (Tr. 
381-383). 


ARGUMENT 


I. The court did not err in denying appellant’s 
motion to sever. 


(Tr. 12, 26, 52-58, 118, 144, 240) 


Appellant contends that the trial court erred in denying 
his motion to sever the charges arising from the April 30 
robbery from the charge of carrying a dangerous weapon 
on June 18. Appellant does not challenge the joinder un- 
der Fep. R. Crim. P. 8 (a). Clearly the offenses were 
properly joined, and we do not understand appellant to 
contend otherwise.” See Blunt v. United States, 131 U.S. 
App. D.C. 306, 404 F.2d 1288 (1968), cert. denied, 394 
U.S. 909 (1969). Rather, appellant argues that the 
court was required to sever under FED. R. Crm. P. 14° 


since the trial on the indictment as presented caused him 
prejudice. 


29 In Gregory V. United States, 125 U.S. App. D.C. 140, 369 F.2d 
185 (1966), which dealt with two offenses committed at different 
places seventeen days apart, the Court upheld the joinder under 
Rule 8, reversing only because of prejudice under Rule 14. 125 US. 
App. D.C. at 144, 369 F.2d at 189. Likewise, in Drew v. United 
States, 118 U.S. App. D.C. 11, 331 F.2d 85 (1964), the joinder of a 
July 27 robbery and an August 13 attempted robbery, although 
prejudicial in the circumstances of the case, was nevertheless 
held to be proper under Rule 8. 


20 Rule 14 provides: 


If it appears that a defendant or the government is prejudiced 
by a joinder of offenses or of defendants in an indictment 
or information or by such joinder for trial together, the court 
may order an election or separate trials of counts, grant 2 
severance of defendants or provide whatever other relief 
justice requires. In ruling on 2 motion by a defendant for 
severance the court may order the attorney for the government 
to deliver to the court for inspection in camera any statements 
or confessions made by the defendant which the government 
intends to introduce in evidence at the trial. 
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We initially emphasize that a stronger showing of prej- 
udice is required for reversal under Rule 14 than for re- 
versal under Rule 8(a), since a misjoinder is always er- 
ror, whereas a refusal to grant a severance under Rule 14 
is error §nly if it is an abuse of discretion. Baker v. Unit- 
ed States. 131 U.S. App. D.C. 22, 401 F.2d 973 (1968) ; 
Blunt v. United States, supra, 181 U.S. App. D.C. at 312 
n.16, 407 F.2d at 1289 n.16. In denying severance in the 
instant dase the trial court, we submit, did not abuse its 
discretion. 

The reasons for granting a severance of counts of an 
indictment are well settled in this jurisdiction: 


(1) [the defendant] may become embarrassed or 
|confused in presenting separate defenses; 

(2) the jury may use the evidence of one of the 
crimes charged to infer a criminal disposition 
on the part of the defendant from which is found 
his guilt of the other crime or crimes charged; 

(3) the jury may cumulate the evidence of the vari- 
sous crimes charged and find guilt when if con- 
"sidered separately, it would not so find. Drew 
v. United States, supra, 118 U.S. App. D.C. at 
94, 331 F.2d at 88. 


Appellant does not contend that he was embarrassed or 
confounded in presenting his defense, nor is such a con- 
tention yiable; he principally relies on the prejudice 
which m&ght accrue to show criminal disposition and a 
cumulat on of guilt. 

We maintain that any prejudice which appellant pur- 
ports to find would be minimal as compared with the 
highly probative testimony linking the gun used in the 
robbery to the gun carried by appellant on June 18. Mr. 
Meredith described the weapon used by appellant in the 
April 30 robbery as a .88 (Tr. 12, 118) ; he described the 
barrel of the gun he observed appellant carrying on June 
18 as “looking like the barrel on the .38” (Tr. 26). On 
June 18 Officer Moore retrieved two weapons from the 
car in which appellant was seated, one of which was a .38 
caliber revolver (Tr. 52-53, 240). At trial Mr. Meredith 
examined the weapons seized by Officer Moore, and the 
following colloquy occurred: 

bd 
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By Mr. Harris [the prosecutor]: 


Q: Can you say one way or the other if either of 
these guns were that gun used by Mr. Hickman 
at the time of the robbery? 

A: This gun could have been. This gun could have 
been. It is like the type of gun that he was hold- 
ing on me. 

Q: You are hold [sic] up what? 

A: A .38. (Tr. 144.) 


In our view the evidence concerning the gun found on 
June 18, when considered in relation to the positive identi- 
fications by Mr. Meredith, was so probative as to identity 
that its admission in a separate trial would have been 
clearly proper. Drew v. United States, supra, 118 US. 
App. D.C. at 16, 331 F.2d at 90. The trial court’s decision 
to deny severance thus can hardly be deemed an abuse of 
discretion. Baker v. United States, supra, 131 U.S. App. 
D.C. at 23, 401 F.2d at 974. 

In any event, no prejudice exists where the evidence is 
so distinct with respect to each crime and so easily com- 
partmentalized in the minds of the jury that the danger 
of cumulation is virtually eliminated. Dunaway v. United 
States, 92 U.S. App. D.C. 299, 302-308, 205 F.2d 23, 27 
(1958). Even if this Court were to find that the evidence 
was not mutually admissible, the joinder was not preju- 
dicial since the distinction between the two offenses was 
made evident by the testimony, Gray v. United States, 123 
U.S. App. D.C. 39, 356 F.2d 792 (1966), and the trial 
judge instructed so that the jury was not confused. Daly 
v. United States, 119 U.S. App. D.C. 358, 342 F.2d 932 
(1964), cert. denied, 382 U.S. 853 (1965). 

In the instant case the evidence was “overwhelming. 
Moreover, appellant was given concurrent sentences 
[which] ... render even an improper joinder under Rule 
8(a) harmless error.” Blunt v. United States, supra, 181 
U.S. App. D.C. at 312, 404 F.2d at 1289. The denial of 
appellant’s motion for severence presents no basis for re- 
versal. 


ll 


Il. The trial court properly denied appellant’s motion to 
Sagpress the guns. 


(Lr. 50-52, 208-209, 2389) 


Appelfant contends that the police lacked probable cause 
to arrest him, and that consequently the evidence obtained 
as a result of that arrest should have been suppressed. In 
so doing he misconstrues the very fundamentals of the 
law of arrest. The right of the police, without probable 
cause, to stop suspicious persons, question them and de- 
tain them briefly is well established. H.g., Young v. United 
States, Ie.C. Cir. No. 21,756, decided June 26, 1970; Cole- 
man . United States, 187 U.S. App. D.C. 48, 59, 420 
F.2d 616, 627 (1969) (Chief Judge Bazelon concurring) ; 
Brown v. United States, 125 U.S. App. D.C. 48, 365 F.2d 
976 (1966); Scarback v. United States, 115 U.S. App. 
D.C. 135, 317 F.2d 546 (1962), cert. denied, 374 U.S. 856 
(1963). In Terry v. Ohio, 392 U.S. 1 (1968), the Su- 
preme Court stated that “a police officer may in appro- 
priate circumstances and in an appropriate manner ap- 
proach a person for the purpose of investigating possibly 
criminal behavior even though there is no probable cause 
to make gn arrest.” 392 U.S. at 19. See also Rios v. United 
States, U.S. 258 (1960). This Court has declared the 
duty of citizens to respond to police inquiries, see Coates 
v. United States, 184 U.S. App. D.C. 97, 413 F.2d 371 
(1969), and has approved “limited and brief restraints 
by the police” during an investigation. Allen v. United 
States, 129 U.S. App. D.C. 61, 64, 390 F.2d 476, 479 
(1968). 

The question in the final analysis in all situations in 
which police stop a suspicious person without probable 
cause for an arrest is the reasonableness of the police 
conduct under the circumstances. In the instant case, al- 
though the record is unclear as to whether Sergeant Rudi- 
man waited for a signal from Officer Moore before he 
approached appellant’s car or whether he immediately in- 
vestigated the situation (Tr. 208-209, 239), we submit 
that in dither event the sergeant acted properly. Sergeant 
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Rudiman, having responded at 8:00 p.m. to a “suspicious 
man” call and seeing two men seated in an automobile in 
the parking lot, certainly acted within the scope of rea- 
sonable police conduct when he approached and asked for 
identification. Under those cireumstances Rudiman would 
have been derelict in his duty had he not approached and 
questioned the two men, and the limited intrusion of ask- 
ing for a license and registration was commensurate with 
the reasonableness of his suspicion. No further intrusion 
occurred until Officer Moore approached and ordered ap- 
pellant and Hymes from the automobile. By this time the 
police had probable cause to arrest appellant. 

In Bailey v. United States, 128 U.S. App. D.C. 354, 
357-358, 389 F.2d 305, 308-309 (1967), this Court had 
occasion to summarize the applicable standards for de- 
termining the existence of probable cause: 


Probable cause is a plastic concept whose existence 
depends on the facts and circumstances of the par- 


ticular case. It has been said that “‘‘[t]he substance 
of all the definitions’ of probable cause ‘is a reason- 
able ground for belief of guilt.’” Brinegar v. United 
States, 338 U.S. 160, 175 (1949). Much less evidence 
than is required to establish guilt is necessary. Draper 
v. United States, 358 U.S. 307, 311-312 (1959). The 
standard is that of a “reasonable, cautious and pru- 
dent peace officer” and must be judged in the light of 
his experience and training. Bell v. United States, 
102 U.S. App. D.C. 383, 387, 254 F.2d 82, 86, cert. 
denied, 358 U.S. 885 (1958). The police must have 
enough information to “warrant a man of reason- 
able caution in the belief” that a crime has been com- 
mitted and that the person arrested has committed it. 
Carroll v. United States, 267 U.S. 132, 162 (1925). 
See also Henry v. United States, [861 U.S. 98, 102 
(1959) ]. A finding of probable cause depends on the 
“practical considerations of everyday life on which 
reasonable and prudent men, not legal technicians, 
act.” Brinegar v. United States, supra, 338 U.S. at 
175. 
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In the instant case Office Moore (1) responded to a call 
for a “s§spicious man,” (2) observed appellant entering a 
car in the parking lot, (8) noted appellant’s description 
and saw’ that appellant was “occupied in some manner 
with something that seemed to be on the passenger side 
of the car on the floor, perhaps under the seat” (Tr. 50), 
(4) interviewed Mr. Meredith, who informed him that 
the man who had held him up a month ago had just been 
inside the shop and was preparing to rob him again, (5) 
was told by Meredith that this man had a gun, and (6) 
received a detailed description from Meredith which 
matched the clothing he had just seen appellant wearing 
(Tr. 50-52). One would be hard pressed to image a clearer 
example of probable cause. am 

Since the arrest was based upon probable cause, the 
search the car incidental to that arrest was entirely 
proper. [Phambers v. Maroney, 399 U.S. 42 (1970); 
United States v. Free, D.C. Cir. No. 28,221, decided 
August 12, 1970; Bailey v. United States, supra. 


Ill. Tr t: ial court properly denied appellant’s motion to 
suppres Mr. Meredith’s identification testimony. 


(Te. 2&-29, 57, 243-244) 


In arguing that the court erred in denying his motion 
to suppress the identification by Mr. Meredith, appellant 
inaccurately refers to the occurrence at the police sta- 
tion as a “confrontation” (Appellant’s Br. at 11). Mr. 
Merediti® was present in the station for the purpose of 
assisting’ the officers in preparing the necessary paper- 
work (Tr. 243-244), and only by chance did he observe 
appellant, in the room.** There was no lineup in prog- 
ress, ana no one asked Mr. Meredith any questions con- 
cerning Appellant’s identity (Tr. 31-32). The evidence 
indicated that Officer Moore was unaware that Mr. Mere- 
dith had even arrived at the precinct and noticed his 


2 At tht time appellant had been charged with an offense com- 
mitted in the presence of the police, and no identification was 
necessary. 
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presence only when Meredith requested to be seated in 
another room (Tr. 28-29, 57). Meredith’s fortuitous 
glimpse* of appellant should not, we submit, be as- 
sessed by the relatively stringent standards of United 
States v. Wade, 388 U.S. 218 (1967), and Stovall v. 
Denno, 388 U.S. 293 (1967). 

Assuming arguendo that Wade and Stovall are ap- 
plicable, the overwhelming evidence against appellant 
strongly supports the conclusion that any possible error 
did not infect the trial so as to necessitate reversal. 
United States v. Randolph, D.C. Cir. No. 28,222, decided 
December 22, 1970; Marshall v. United States, D.C. Cir. 
No. 21,703, decided September 24, 1970; see Harrington 
v. California, 345 U.S. 250 (1969). Since Mr. Meredith 
positively identified appellant as the man who had 
visited him on five separate occasions, we profess some 
wonderment at appellant’s unsupported assertion that 
the identification was “doubtful, at best” (Appellant’s 
Br. at 12). Mr. Meredith stood face to face with appellant 
in a well-lighted store not once or twice but five times.” 
Meredith gave detailed descriptions to the police of ap- 
pellant’s clothing on April 30 (Tr. 195) and June 18 
(Tr. 284) and made a positive in-court identification of 
appellant (Tr. 7, 108). The recent case of United States 
v. Green, D.C. Cir. No. 22,710, decided November 12, 
1970, should be dispositive. In that case this Court held 
under somewhat similar circumstances that the precinct 


22 We note that in both cases cited by appellant, United States v. 
Greene, —— US. App. D.C. ——, 429 F.2d 193 (1970), and 
Gregory Vv. United States, 188 U.S. App. D.C. 317, 410 F.2d 1016, 
cert. denied, 396 U.S. 865 (1969), the police took affirmative steps 
to bring about the identification. In Greene the police summoned 
both the suspect and the victim to the United States Attorney’s 
office for 2 confrontation for identification purposes. In Gregory 
the police held a one-man identification in a detective’s office and 
also called “attention to the appellant under circumstances that 
were suggestive” by asking the victim if he recognized the suspect 
in the hallway and telling him that the suspect had on double heels 
and a fresh goatee. 133 U.S. App. D.C. at 321, 410 F.2d at 1020. . 


*3Mr. Meredith observed appellant once on April 29 (Tr. 8-9), 
twice on April 30 (Tr. 8-11), and twice on June 18 (Tr. 18-21). 
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identification did not contribute to the conviction and its 
introduction at trial, if error at all, was harmless. The 
same result should be reached in the case at bar, assum- 
ing thatgthe Court finds error in the incident at the 
precinct. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


THOMAS A. FLANNERY, 
United States Attorney. 


JOHN A. TERRY, 
JEROME WIENER, 
Assistant United States Attorneys. 
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